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JUDGMENT 

1.  This Miscellaneous Arbitration Case has been registered on the basis of 

an application filed, by Md. Parvez, through his constituted attorney Md. Firoz, 

u/s 34 of the Arbitration and Conciliation Act, 1996, for setting aside the 

Arbitral Award dated 03/11/2008 passed by the sole Arbitrator Col. SG 

Roychowdhury, SSO(A) Station Head Quarters, Rangia, PIN 9001182. 

IN THE COURT OF DISTRICT  JUDGE, SONITPUR AT TEZPUR 
 
Misc. Arbitration Case No.         :-     33 of 2009 

 

In the Matter of  
 

:- An application u/s 34 of the 
Arbitration and Conciliation Act, 1996 
for setting aside the Arbitral Award 
dated 03-11-2008 passed by the sole 
Arbitrator Col SG Roychoudhury.   
 

Present      :- Mridul Kumar Kalita, AJS 
District Judge, Sonitpur 
Tezpur 
 

Petitioner  :- Md . Parvez 
S-18/46, Raja Bazar, Varanasi Cantt. 
Uttar Pradesh Represented by his 
attorney Md. Firoz, Lakupare, 
Missamari near ASC Buchery, 
Missamari, Sonitpur, Assam. 

         -vs- 
Respondent 
 

:- The Union of India 
Represented by the 
1. Deputy Director of Supplies & 
Transport, HQ, 4 Corps, C/O 99 APO. 
 
2. The Officer Commanding, 
 Field Supply Depot. ASC, Rangia, 
 C/o 99 APO. 
 

Date of Hearing :- 15/07/2015 & 31/07/2015 
 

Date of Judgment :- 13/08/2015 
 

Counsel for the Petitioner :- Mr. S. Borthakur and I. Ansari, 
Advocates. 
  

Counsel for Respondent :- Smt. S. Das, Astt. Govt. Pleader. 
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2. The case of the Petitioner, as averred in the petition u/s 34 of the 

Arbitration and Conciliation Act, 1996, in brief, is as follows:- 

  (a) That the petitioner is a recognized and reputed and 

approved ASC contractor and other supplier under the Army wing of the 

Opposite party since long having his own office at H. No S-18/46, Raja Bazar 

Varanasi Cantt, in Uttar Pradesh, with an office at Missamari, near the ASC 

Butchery, Missamari, within the Sonitpur District, Assam. 

  (b) That in response to the invitation of tenders floated by the 

Opposite Party, the petitioner submitted a tender on 01-02-2007 for supply of 

Potatoes Fresh and Onion Dry , during the period from 1st April, 2007 to 31st 

March, 2008, which was accepted by the Opposite Party vide CA No. 

TEZ/31/2007-08/MDP/ST-5 dated 14th March, 2007 at HQ-4 Corps (Q), Tezpur, 

C/O 99 APO being satisfied with the capacity, integrity and honesty of the 

petitioner and as the petitioner completed several other similar contracts earlier 

also.    

  (c) Accordingly, the petitioner deposited a sum of RS. 1,01,500/- 

in favour of the CAD, Guwahati as a condition of the acceptance of tender Note 

dated 14th march, 2007 of the aforesaid contract. As per the aforesaid contract, 

the petitioner was required to supply and deliver the same at the Field Supply 

Depot, ASC, Rangia as per their demand for the period 01-04-2007 to 31-03-

2008 and the petitioner supplied the said items diligently and smoothly till the 

end of June, 2007.    

  (d) The petitioner has averred in the petition that since June, 

2007 the crops of potato and onion were badly affected due to heavy rains and 

flood in most part of the country. The petitioner has also stated that due to 

sudden price hike of petroleum the price of potato fresh and onion dry 

procured from the other states and the petitioner started suffering heavy loss 

in procuring the contract items due to extra ordinary high price and short 

supply thereof in the local market to meet the demand of the Opposite Party. 

Thereafter, the petitioner requested the Opposite party vide letter dated 11th 

July, 2007 with copies to DDST, HQ, 4 Corps to reduce the demands of potato 

and onion and to issue demand for normal substitutes. Moreover, it is also 
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stated that in the month of July, 2007 flood waters submerged major parts of 

the Highways in Assam for which road communication was severely disrupted 

resulting in further rise in the market price of the potato and onion in Rangia 

area and the petitioner once again vide letter dated 28-07-07 requested the 

DDST, HQ, 4 Corps with a copy to the O.C. FSD ASC Rangia to reduce the 

demands of potato and onion and to issue demand for normal substitutes in 

lieu of potato and onion. But, it is alleged that the opposite party in spite of 

receipt of the said requests dated 11-07-07 and 28-07-07 neglected and failed 

to reply the same for reasons best known to them.    

  (e) The petitioner has further stated that ignoring and deviating 

from the standing instruction in respect of local purchase of contract items at 

the risks and expenses of the defaulting contractor issued by the Quarter 

Master Generals Branch, Army HQ DHQ, New Delhi circular No. 

70311/C/1976/Q 1(b) dated 18-09-1978 and also the office order No. 34 dated 

25-02-1985 of the Office of the C.D.A. Patna 19 on the subject of realize 

Substitutes for Fresh Supplier, the Opposite party resorted to local purchase of 

the contract terms at exorbitantly high prices much above the contracted rates 

without giving the petitioner any opportunity to supply substituted items in lieu 

of potato fresh and onion dry as requested for by the petitioners above 

mentioned letters dated 11-07-2007 and 28-07-2007 with a view to inflict 

further heavy loss on the petitioner who had suffered already heavy loss since 

commencement of the supplies in the mean time.      

(f) Thereafter, vide letter No. 34919/4/MDP/ST-5 dated 

04.10.2009 The GOC,HQ,4 Corps rescinded the contract between the parties 

and ultimately for settling the dispute between the parties Col SG 

Roychowdhury was appointed as an Arbitrator to settle the dispute arising out 

of contract agreement. Ld. Arbitrator, on 3rd day of November 2008, passed 

final arbitration award. 

           

  (h) The petitioner being highly aggrieved and dis-satisfied with 

the award passed by the sole arbitrator has preferred this instant application 

U/s 34 of the Arbitration and Conciliation Act, 1996. The petitioner cited thirty-
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eight grounds for challenging the arbitral award, however, the learned main 

grounds are as follows :- 

 (i) That the learned Arbitrator mis-conducted himself 

in as much as he took special unwarranted interest in 

the Arbitration proceeding even without his 

appointment and all along conducted the arbitration 

proceedings at the sweet will and behest of the 

respondent/Opposite party.   

  (ii) That the principle of equality and the right 

to be heard stand violated and the petitioner has 

been kept deprived of the same.  

  (iii) That the arbitration proceeding was 

unfair, unreasonable, arbitrary and violative of 

principal of natural justice.        

   (iv)  That the learned Arbitrator did not frame 

any issue and just passed the award under a 

predetermined state of mind.  

   (v) That the learned Arbitrator has not acted 

in a judicious manner objectively which would have 

gone to the root of the competence to decide the 

matter.  

  (vi) That the finding recorded by the learned 

Arbitrator are absurd, unreasonable, biased and 

made to the favour of the opposite party. 

  (vii) That the learned Arbitrator has 

assigned no reason at all to arrive at the conclusion. 

  (viii) That the learned Arbitrator cannot 

confer jurisdiction on himself Suo-motto without any 

appointment made by the appointing authority under 

the contract.  

  (ix) That the learned Arbitrator has merely set 

out the claim giving history of the claim as per the 

dictation of the respondent.  
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  (x) That the learned Arbitrator further in 

order to restrain the petitioner to file in counter-claim 

quite hurriedly passed the award.  

 

3.   The respondent appeared and contested the case of the 

petitioner by filing written application wherein, the Respondent denied the 

allegation as well as the averments made by the petitioner in the petition. The 

respondent has, inter-alia, stated following in its written objection: 

  (a) That the respondent‟s claim has rightly been awarded by the 

sole Arbitrator and the award does not reflect any flaws relating to jurisdiction 

of the Arbitrator or any perverse findings arrived at by the learned Arbitrator. 

The award is absolutely within the bounds of the contract and the 

petitioner/respondent has failed to show any basis for setting aside the award 

of the learned Arbitrator.  

  (b)  That in addition to the contract Agreement No. 

TEZ/31/2007-08/MDP/St-5 dated 14th March, 2007 for supply of Potato and 

Onion at FSD ASC Rangia, contract for supply of potato and onion at Supply 

Depot Barrackpore was also awarded in favour of the petitioner firm. However, 

same also had to be rescinded by the authority due to non compliance with the 

terms and conditions of the contract by the said firm.  

   (c) That it is pertinent to state herein that no other contracts of 

other contractors for supply of potato and onion in other depots of Corps Zone 

and 101 Area were rescinded due to non compliance of terms and conditions of 

contract.         

   (d)  The opposite party denied all the material averments made 

in the petition u/s 34 of the Arbitration and Conciliation Act, 1996, and has 

stated that the present proceeding for setting aside the arbitral award is not 

maintainable. 

  

4. The records of Arbitration proceedings were called for by this Court. I 

have carefully perused the said record. I‟ve also perused other materials on 

record and heard ld. Counsel for both the parties at length.  
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5. Now, let me, before considering the rival contentions, look into the 

relevant portion of Section 34 of the Arbitration and Conciliation Act, 1996 

which are as follows:   

 

"34. Application for setting aside arbitral award-- (1) 

Recourse to a court against an arbitral award may be 

made only by an application for setting aside such 

award in accordance with Sub-section (2) and Sub-

section (3). 

(2) An arbitral award may be set aside by the court 

only if-- 

(a) the party making the application furnishes proof 

that- 

(i) a party was under some incapacity, or 

(ii) the arbitration agreement is not valid under the 

law to which the parties have subjected it or, failing 

any indication thereon, under the law for the time 

being in force; or 

(iii) the party making the application was not given 

proper notice of the appointment of an arbitrator or 

of the arbitral or was otherwise unable to present 

his case; or 

(iv) the arbitral award deals with a dispute not 

contemplated by or not falling within the terms of 

the submission to arbitration, or it contains 

decisions on matters beyond the scope of the 

submission to arbitration; 

Provided that, if the decisions on matters submitted 

to arbitration can be separated from those not so 

submitted, only that part of the arbitral award which 

contains decisions on matters not submitted to 

arbitration may be set aside; or 

(v) the composition of the arbitral tribunal or the 

arbitral procedure was not in accordance with the 

agreement of the parties, unless such agreement 

was in conflict with a provision of this Part from 

which the parties cannot derogate or, failing such 

agreement, was not in accordance with this Part; or  

(b) the court finds that-- 
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(i) the subject-matter of the dispute is not capable 

of settlement by arbitration under the law for the 

time being in force of 

(ii) the arbitral award is in conflict with the public 

policy of India. 

Explanation--Without prejudice to the generality of 

Sub-clause (ii), it is hereby declared, for the 

avoidance of any doubt, that an award is in conflict 

with the public policy of India if the making of the 

award was induced or affected by fraud of 

corruption or was in violation of Section 75 or 

Section 81." 

      

6.  In the instant case Ld. Counsel for the petitioner has submitted that the 

arbitrator has failed to assign any reason in support of arbitral award. Ld. 

Counsel has also submitted that the arbitral award is liable to be set aside for 

want of reasons. Ld. Counsel has further submitted that the counterclaim 

submitted by the petitioner before the sole arbitrator was not considered by 

him and there is no mention about counter claim in the arbitral award. The 

learned Counsel cited ruling of Hon‟ble Supreme Court of India in 

“K.V.Mohammad Zakir –vs- Regional Sport Centre” reported in 

[2009(83)AIC 209{S.C}] as well as ruling of Chhattisgarh High Court in 

“M/S Satjas Glorocks Pvt. Ltd –vs- Bharat Aluminium Co.Ltd.” reported 

in 2012 STPL(LE-Civil)48288 CHH. I have gone through both the rulings 

very carefully. 

 

7.  This is not at all disputed that this court cannot sit in appeal over the 

award passed by the learned Arbitrator by re-assessing or re-appreciating the 

evidence.  Regarding the scope of interference u/s 34 of   the Arbitration and 

Conciliation Act,  Hon‟ble the Supreme court of India in “J.G. Engineers Pvt. 

Ltd. -vs– Union of India (UOI) and Another .” reported in (2011) 5 SCC 

758  has observed that:- 

 

“A Civil Court examining the validity of an 

arbitral award under Section 34 of the Act 

exercises supervisory and not appellate 
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jurisdiction over the awards of an arbitral 

tribunal. A court can set aside an arbitral award, 

only if any of the grounds mentioned in Sections 

34(2)(a)(i) to (v) or Section 34(2)(b)(i) and (ii), 

or Section 28(1)(a) or 28(3) read with Section 

34(2)(b)(ii) of the Act, are made out.” 

 

However, the contention that in the instant case Ld. Arbitrator has failed to 

assign any reason, at all, in support of the arbitral award, as well is the 

contention that the sole arbitrator has not, at all, considered the counter claim 

filed by the petitioner, in my considered opinion can be looked into by this 

Court for deciding as to whether the arbitral award stands or is liable to be set 

aside. 

 

8.  On perusal of the Arbitral Award it appears that in paragraph number 

3(a) of the arbitral award, Ld. Arbitrator has mentioned about the dates on 

which arbitration proceedings was held. In paragraph number 3(b)(c) and(d) of 

the arbitral award he has stated the claim of the opposite party and in 

paragraph number 4 of the award he has passed his final award. Paragraph 

number „4‟ of the Award is quoted herein below:- 

 

“4.   Therefore, I do hereby make and publish this as my final award 

in writing of and concerning the matter so referred to me as follows:- 

(a)   Considering all relevant issues, I award and direct that 

the following extra expenditure incurred and claimed by the Union of India, 

the Claimant on account of purchase/issue of Potato fresh and Onion dry to 

troops at the Risk and Expense of the Respondent and through Local 

Purchase be paid by M/s Md Parvez, House No. S-18/46, Raja Bazar, 

Varanasi Cantt (UP), the Respondent to the Union of India, the Claimant. The 

Amount in question be deposited in Government treasury through MRO in 

favour of the CDA Guwahati by the Respondent.  

 

  (i) Amount due to be recovered from the  
  Respondent due to Risk and Expense of the 
  Respondent      Rs.       1,55,736.00  
 
  (ii) Amount due to be recovered from the  
  Respondent due to Local Purchase   Rs.      59,621.00  
 
  (iii) Less amount recovered from the  
  Respondent through fortnightly payment  Rs.       4,909.00  
 
  (iv)  Total Amount Payable    Rs.      2,10,448.00  
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(b) The amount that is Payable Rs. 2,10,448.00 (Rupees Two Lakhs 

Ten thousand Four hundred Forty eight) only ) in terms of this Award 

shall be paid within ninety days from today.  

 

Mere perusal of the arbitral award would show that ld. Arbitrator has not at all 

discussed the case of the petitioner in the Arbitral Award. It would also appear, 

on perusal of paragraph 4 of the arbitral award, that no reason, whatsoever, 

has been mentioned by Ld. Arbitrator for a arriving at the conclusion. Merely 

stating that “Considering all relevant issues, I award…….” , in my 

considered opinion, is that no recital of any reason. Reason must be depict as 

to how, why and on what basis a particular conclusion has been arrived at. 

Merely stating that “all relevant issues have been considered” cannot, in my 

considered opinion, be regarded as reasons on the basis of which a particular 

conclusion has been arrived at. Hon‟ble Supreme Court of India in 

“McDermott International Inc v. Burn Standard Co. Ltd. and Ors..” 

reported in (2006)11 SCC 181 has observed as follows :- 

“37. Another important change which has been made by 

reason of the provisions of the 1996 Act is that unlike 

the 1940 Act, the Arbitrator is required to assign 

reasons in support of the award. A question may 

invariably arise as to what would be meant by a 

reasoned award.  

38. In Bachawat's Law of Arbitration and Conciliation, 

Fourth Edition, pages 855-856, it is stated: 

...Reason' is a ground or motive for a belief or a course 
of action, a statement in justification or explanation of 
belief or action. It is in this sense that the award must 
state reasons for the amount awarded.  
The rationale of the requirement of reasons is that 
reasons assure that the arbitrator has not acted 
capriciously. Reasons reveal the grounds on which the 
arbitrator reached the conclusion which adversely 
affects the interests of a party. The contractual 
stipulation of reasons means, as held in Poyser and 
Mills' Arbitration In Re, "proper, adequate reasons". 
Such reasons shall not only be intelligible but shall be a 
reason connected with the case which the court can see 
is proper. Contradictory reasons are equal to lack of 
reasons.  
The meaning of the word "reason" was explained by the 
Kerala High Court in the contest of a reasoned award.... 
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Reasons are the links between the materials on which 
certain conclusions are based and the actual 
conclusions.... 
A mere statement of reasons does not satisfy the 
requirements of Section 31(3). Reasons must be based 
upon the materials submitted before the arbitral 
tribunal. The tribunal has to give its reasons on 
consideration of the relevant materials while the 
irrelevant material may be ignored.... 
Statement of reasons is mandatory requirement unless 
dispensed with by the parties or by a statutory 
provision.  
39. In Konkan Railway Corporation Ltd. v. Mehul 
Construction Company MANU/SC/0523/2000 : 
AIR2000SC2821 , this Court emphasized the 
mandatoriness of giving reasons unless the arbitration 
agreement provides otherwise.” 

 

9.  There is nothing on record to show that the parties have agreed 

to dispense with the reasons in the Arbitral Award. And in view of what has 

already been discussed in Paragraph 8 herein-before, the learned Arbitrator has 

failed to mention the any reason in support of the Award.   

 

10.   On perusal of the proceedings of Arbitration, received in 

connection with this case, it appears that on 14th March, 2008 by an order vide 

Memo No.17677/21D/Q2 Lt. Gen BS Jaswal, GOC, appointed Col SG 

Roychowdhury to act as an Arbitrator to settle the dispute arising out of a 

Contract Agreement dated 14th March, 2008 concluded with Md. Parvez of 

Varanasi Cantt. U.P. It also appears from the record that on 15th September, 

2008, the petitioner Md. Parvez submitted a written statement of defence along 

with the counter-claim before the designated Arbitrator Col SG Roychowdhury 

and in response to the counter-claim, the Union of India also submitted a reply 

to the statement of defence and counter-claim by the respondent. However, 

there is no whisper about the counter-claims as well as the reply filed by the 

Union of India in the Arbitral Award which is impugned in this case.  

 

11.   Hon‟ble Supreme Court of India in K.V. George v. The 

Secretary to Government, Water and Power Department, Trivandrum 

and another (AIR 1990 SC 53) (Supra), the Hon‟ble Supreme Court 

observed thus: 
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  “ 13. ……… it is not disputed that the Arbitrator did not at 

all consider the counter claims and kept the same for 

consideration subsequently while making award in respect 

of the claims filed by the appellant. Undoubtedly, this award 

made by the Arbitrator is not sustainable in law and the 

Arbitrator has misconducted himself and in the proceedings 

by making such an award. It is the duty of the Arbitrator 

while considering the claims of the appellant to consider 

also the counter-claims made on behalf of the respondents 

and to make the award after considering both the claims and 

counter-claims.”  

 

12.    In the instant case also as stated earlier, there is no discussion 

about the counter-claim of the present petitioner in the Arbitral Award, let 

aside the counterclaim, even in the statement of defence of the present 

petitioner did not found any mention in the arbitral award. This, in view of 

observations made in the rulings of Supreme Court of India amounts to 

misconduct on the part of the Arbitrator. Coupled with this, the Arbitrator also 

failed to assign any reason in support of the Arbitral Award. The conduct of the 

sole Arbitrator in not discussing the statement of defence and counterclaim of 

the petitioner as well as not assigning any reason for a arriving at the 

conclusion, in my considered opinion, is an act reflecting arbitrariness on the 

part of sole Arbitrator and opposed to the fundamental policy of Indian Law. 

This patent illegality, in my considered opinion goes to the very root of the 

matter and it is so unfair and unreasonable that it shocks the conscience of this 

Court. For these reasons, I am of the view that this Arbitral Award is liable to 

be set aside.  

 

13.   In view of above discussions, the Arbitral Award dated 03-11-

2008 passed by sole Arbitrator Col SG Roychowdhury, is hereby set aside.  
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 Given under my hand and seal of this Court on this the 13th day of 

August, 2015. 

  

 

    (M. K. Kalita)                               
DISTRICT JUDGE          
SONITPUR: TEZPUR 

  Dictated and corrected by me 

 

 

 

     (M. K. Kalita) 
 DISTRICT JUDGE, 
SONITPUR :: TEZPUR 

 

Dictation taken and transcribed by me :  

R. Hazarika, Steno   

  

 


